
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

BOB HALEY,                      )
                                )
                 Plaintiff,     )
                                )
             v.                 )      No. 4:07CV00338  HEA 
                                )
JOHN DOE - I,                   )
                                )
                 Defendant.     )

ORDER

This matter is before the Court upon the application of Bob Haley (registration

no. 100541) for leave to commence this action without payment of the required filing

fee [Doc. #2].  Also before the Court is Haley's motion to appoint counsel [Doc. #4]

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1) a prisoner bringing a civil action in forma

pauperis is required to pay the full amount of the filing fee.  If the prisoner has

insufficient funds in his prison account to pay the entire fee, the Court must assess and,

when funds exist, collect an initial partial filing fee of 20 percent of the greater of (1)

the average monthly deposits in the prisoner's account; or (2) the average monthly

balance in the prisoner's account for the prior six month period.  See 28 U.S.C. §

1915(b)(1).  After payment of the initial partial filing fee, the prisoner is required to

make monthly payments of 20 percent of the preceding month's income credited to the

prisoner's account.  See 28 U.S.C. § 1915(b)(2).  The agency having custody of the

prisoner will forward these monthly payments to the Clerk of Court each time the

amount in the prisoner's account exceeds $10, until the filing fee is fully paid.  Id. 



1"John Doe - I" was named as the sole defendant in the caption of plaintiff's
complaint.  In the body of the complaint, however, plaintiff states that the last name
of the defendant who assaulted him was "Johnson."  Accordingly, the Court will
substitute "Unknown Johnson" for "John Doe - I" as the defendant in this action.

2

Applicant has submitted an affidavit and a certified copy of his prison account

statement for the six month period immediately preceding the submission of his

complaint. See 28 U.S.C. § 1915(a)(1),(2).  A review of applicant's account statement

indicates an average monthly deposit of $192.00, and an average monthly account

balance of $112.56.  Applicant has insufficient funds to pay the entire filing fee.

Accordingly, the Court will assess an initial partial filing fee of $38.40 which is 20

percent of applicant's average monthly deposit.  

42 U.S.C. § 1997e(g)(2)

Pursuant to 42 U.S.C. § 1997e(g)(2), the Court may require any defendant to

reply to a complaint brought by a prisoner pursuant to 42 U.S.C. § 1983 or any other

federal law if it finds that the plaintiff has a reasonable opportunity to prevail on the

merits.  Moreover, 28 U.S.C. § 1915A, requires the Court to identify any cognizable

claims that would survive dismissal. 

A review of the complaint indicates that plaintiff's claim that he was sexually

assaulted on April 17, 2005, by a guard identified only as "Johnson" survive review

under 28 U.S.C. § 1915(e)(2)(B) and should not be dismissed as this time.1  Therefore,

the Court will order that the defendant Johnson reply to the complaint. 
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Motion to appoint counsel

     There is no constitutional or statutory right to appointed counsel in civil cases.

Nelson v. Redfield Lithograph Printing, 728 F.2d 1003, 1004 (8th Cir. 1984).  In

determining whether to appoint counsel, the Court considers several factors, including

(1) whether the plaintiff has presented non-frivolous allegations supporting his or her

prayer for relief; (2) whether the plaintiff will substantially benefit from the

appointment of counsel; (3) whether there is a need to further investigate and present

the facts related to the plaintiff’s allegations; and (4) whether the factual and legal

issues presented by the action are complex.  See Battle v. Armontrout, 902 F.2d 701,

702 (8th Cir. 1990); Nelson, 728 F.2d at 1005.

After considering these factors, the Court finds that the facts and legal issues

involved are not so complicated that  the appointment of counsel is warranted at this

time.

In accordance with the foregoing,

IT IS HEREBY ORDERED that plaintiff's motion to proceed in forma

pauperis [Doc. #2] is GRANTED.

IT IS FURTHER ORDERED that the Clerk shall docket this case as Bob

Haley v. Unknown Johnson, No. 4:07CV00388(HEA).

IT IS FURTHER ORDERED that the Clerk shall issue process or cause

process to be issued upon the complaint to Unknown Johnson.

IT IS FURTHER ORDERED that the plaintiff shall pay an initial partial filing

fee of $38.40 within thirty (30) days from the date of this order.  Plaintiff is instructed
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to make his remittance payable to "Clerk, United States District Court," and to include

upon it: (1) his name; (2) his prison registration number; (3) the case number; and (4)

that the remittance is for an original proceeding.   

IT IS FURTHER ORDERED that if plaintiff fails to pay the initial partial

filing fee within thirty (30) days, without good cause shown, the Court will dismiss this

action without prejudice.  

IT IS FURTHER ORDERED that pursuant to 42 U.S.C. § 1997e(g)(2), the

defendant Unknown Johnson shall reply to the complaint within the time provided by

the applicable provisions of Rule 12(a) of the Federal Rules of Civil Procedure. 

 IT IS FURTHER ORDERED that, pursuant to the Court's differentiated case

management system, this case is assigned to Track 5B (standard prisoner actions).

IT IS FURTHER ORDERED that plaintiff's motion to appoint counsel [Doc.

#4] is DENIED without prejudice.

Dated this 9th day of July, 2007. 

____________________________
HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE  

             


